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REMARKS 

The Examiner has required an election in the present application between: 

i 

Group I, clai ms 1-4 directed to a method of producing a macrolide compound; 
Group II, claim 5, directed to an organism Streptomyces sp. AB-1704; 
Group III, claim 6, directed to an organism Mortierella sp. F-1529; and 
Group IV, claim 7, directed to an organism Microsporaceae AB- 1 896. 
With respect to the Election of Species Requirement* Applicants elect the Streptomyces 
of claim 3 . Claims 1 and 3 read upon the elected species. 

! 

For the purpose of examination of the present application, Applicants elect Group I, 

i 

claims 1-4, directed to a method of producing a macrolide compound. This requirement is 
respectfully traversed, Reconsideration and withdrawal of the requirement for restriction are 
respectfully requested. 

In view of the election of the Streptomyces of claim 3, it is clear that there is absolutely 
no undue burden on the Examiner in considering the invention of Group II, directed to the 
Streptomyces sp AB-1704. Indeed, how can the Examiner require Applicants to elect a species to 
begin a search and then state that the species is directed to a different invention? Clearly, there is 

no undue burden in examining Groups I andTI at the same time. 

i 

Further, upon allowance of the elected invention, the Examiner should extend the search 
to the remaining organisms listed in the restriction requirement as such an examination will not 
be an undue burden on the Examiner. 

Finally, the Examiner's reliance upon IJS 7,026,352 [the 4 352 patent] is misplaced. 
Simply stated, this publication is not available for the Examiner to utilize to support his position. 
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The '352 patent is not a reference [e.g. 102(a/b)] as it was published on April 1 1, 2006, which is 
many years after the filing date of the present application. The '352 patent is also not available as 
of its filing date [eg, 102(e)] since the WIPO publication was not in English. However, the 
corresponding WIPO publication was published on August 8, 2002 and is thus available to the 
Examiner. The Examiner is invited to clarify the record and to list the corresponding WIPO 
publication on an updated PTO-892 while at the same time removing the ; 352 patent. 

Should there be any outstanding matters that need to be resolved in the present 
application, the Examiner is respectfully requested to contact Marc S. Weiner, Registration No. 
32,181 at the telephone number of the undersigned below, to conduct an interview in an effort to 
expedite prosecution in connection with the present application. 

If necessary, the Commissioner is hereby authorized in this, concurrent, and future 
replies, to charge payment or credit any overpayment to our Deposit Account No. 02-2448 for 
any additional fees required under 37 G.F.R. § 1.16 or under § 1.17; particularly, extension of 



time fees. 



Dated: November 5, 2007 



Respectfully submitted, 



Marc S. Weiner 
Registration No : 32,181 

BIRCH, STEWART, KOLASCH & BIRCH, LLP 
8110 Gatehouse Road 
Suite 100 East 
P.O. Box 747 

Falls Church, Virginia 22040-0747 
(703) 205-8000 
Attorney for Applicant 
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Title: NOVEL PHYSIOLOGICALLY ACTIVE SUBSTANCES 

Abstract Novel physiologically active substances having an 
antitumor activity, a process for producing the same 
and medicinal use thereof are provided. Namely, 12- 
membered ring macrolide compounds represented by 
the following general formula which are obtained by 
culture media of Streptomyces sp. Mer-1 1 1 07 or its 
variants, pharmacologically acceptable salts thereof or 
hydrates of the same and a process for producing the 
same. 
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